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any military appeals involve issues the

appellant failed to raise at trial. Determining

whether the issue is subject to appellate review,
and if so, under what standard, is often difficult and pro-
vokes much disagreement. One particularly contentious
area concerns Rule for Courts-Martial (R.C.M.) 905,
which requires certain motions, defenses, and objections
to be raised before pleas are entered and the consequences
of failing to do so." Changes to the military rules, effective
1 January 2019, establishes a novel affirmative waiver
standard for failing to timely object under R.C.M. 905
that makes no sense, is inconsistent with other rules,
and will lead to further confusion. This article examines
the historical context of R.C.M. 905, its newly enacted
standard, and recommends changes to conform more

closely to federal civilian practice.
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BACKGROUND

The Constitution of the United States granted Congress
the authority “[tJo make Rules for the Government and
Regulation of the land and naval Forces.”* Congress
delegated authority to the President in Article 36(a),
Uniform Code of Military Justice (UCM]), to prescribe
trial procedures and rules of evidence “by regulations
which shall, so far as he considers practicable, apply

the principles of law and the rules of evidence generally
recognized in the trial of criminal cases in the United

States district courts, but which may not...be contrary to
or inconsistent with [the UCM]].”?

Consistent with the congressional mandate in Article
36(a), the history of court-martial practice over the almost

seventy years since enactment of the UCM]J has been one
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of slow evolution in adopting the standards and proce-
dures of federal criminal practice. On 12 March 1980,
President Carter signed an executive order promulgating
the Military Rules of Evidence.? These rules adopted both
the form and much of the substance of the Federal Rules

of Evidence.’

The project to draft the Military Rules of Evidence dem-
onstrated the value of a comprehensive examination of
the Manual for Courts-Martial, as a whole. Consequently,
the Department of Defense General Counsel directed that
the Manual be revised.® The stated goals for the revision
included that it conform to federal practice to the extent
possible and that it switch in form from narrative para-
graphs to rules.” In 1984, President Reagan promulgated
the Rules for Courts-Martial (R.C.M.), as Part II of the
totally revamped Manual, in 1984.3

R.C.M. 905 was an attempt to
conform military practice to Federal
Rule of Criminal Procedure 12.

FEDERAL RULE OF CRIMINAL PROCEDURE 12
R.C.M. 905 was an attempt to conform military practice
to Federal Rule of Criminal Procedure 12.° Rule 12
required the parties to raise before trial motions, defenses,
and objections, falling within certain specified, general
categories before trial: (A) defects in the institution of the
prosecution; (B) defects in the indictment or information
(other than jurisdictional challenges, including the failure
to charge an offense); (C) to suppress evidence; (D) for
severance of charges or defendants; or (E) for discovery.'
The failure to timely raise these motions, defenses, and
objections constituted waiver, although the court could

grant relief from the waiver for good cause shown."

For the most part, the federal circuit courts of appeals
recognized the plain language of Rule 12. The failure to
raise one of the listed defenses, motions, or objections was
to be treated as if the party had waived the issue."
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In 2002, the “language of Rule 12 [was] amended as part
of the general restyling of the Criminal Rules to make
them more easily understood and to make style and ter-
minology consistent throughout the rules.”" The restyling
discarded the passive voice, providing instead that a party
“waives” the listed defense or objection by not timely
filing. Despite the revision, “the Committee intend[ed] to
make no change in the current law regarding waivers of

motions or defenses.”'

Regardless of the Advisory Committee’s clear intentions,
the change caused one panel of the U.S. Court of
Appeals for the Sixth Circuit to reconsider its position
on the application of Rule 12. The court noted that the
term “waiver” is normally associated with a knowing
and intelligent abandonment of rights, “If a defendant,
out of neglect, fails to move to suppress evidence in the
district court, that conduct is more akin to a forfeiture
than a waiver.”" So, the court reviewed for plain error.’®
Other courts, however, consistent with the Advisory
Committee’s intentions, continued to hold that the
failure to raise the issue amounted to waiver or barred the

petitioner from raising the issue on appeal."”

In 2014, Fed. R. Crim. . 12 was substantially revised
and restyled again. The Advisory Committee specified
some of the motions, defenses, and objections that must
be raised before trial within the previously drawn general
categories'® but limited the requirement to file before
trial to those in which “the basis for the motion is then
reasonably available.”" The revisions also attempted to
dispel confusion caused by applying the concept of waiver
to issues that had not been knowingly and intentionally
abandoned: “If a party does not meet the deadline for
making a Rule 12(b)(3) motion, the motion is untimely.
But a court may consider the defense, objection, or

request if the party shows good cause.””

New paragraph (c)(3) governs the review of un-
timely claims, previously addressed in Rule 12(e).
Rule 12(e) provided that a party “waives” a defense
not raised within the time set under Rule 12(c).

Although the term waiver in the context of a crimi-
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nal case ordinarily refers to the intentional relin-
quishment of a known right, Rule 12(e) has never
required any determination that a party who failed
to make a timely motion intended to relinquish a
defense, objection, or request that was not raised
in a timely fashion. Accordingly, to avoid possible
confusion the Committee decided not to employ

the term “waiver” in new paragraph (c)(3).

New paragraph 12(c)(3) retains the existing stan-
dard for untimely claims. The party seeking relief
must show “good cause” for failure to raise a claim
by the deadline, a flexible standard that requires

consideration of all interests in the particular case.”!

From the Advisory Committee Notes, it is clear that Rule
12(b)(3) is a timing rule; it is neither a waiver nor a plain
error rule. It is not a waiver rule for two reasons: (1) the
objections are treated as waived without a showing that
the accused knowingly and intelligently abandoned the
rights involved; and (2) an accused is entitled to raise a
defense or objection outside the prescribed time limit for
good cause shown. If the untimely objection were actually
waived, any error would be extinguished and, thus, there
would be no remedy available to the accused even if the
accused could establish good cause for not timely raising
it.”? It is not a plain error rule because the plain language
of the Advisory Committee Notes, which are relevant
evidence of the drafters’ intent,? establish that unless the
accused is able to show good cause for not timely raising

the issue, it may not be considered by the court.

Over the years, while Rule 12 was
revised and restyled, R.C.M. 905
remained basically the same.

RULE FOR COURTS-MARTIAL 905
With minor modifications to account for the different
terminology in military practice, R.C.M. 905(b) as pro-

mulgated in 1984 embraced Rule 12’s general categories
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of motions, defenses, and objections that must be raised

before entry of pleas, as follows:

(1) Defenses or objections based on defects (other
than jurisdictional defects) in the preferral, for-

warding, investigation, or referral of charges;

(2) Defenses or objections based on defects in the
charges and specifications (other than any failure
to show jurisdiction or to charge an offense, which
objections shall be resolved by the military judge at
any time during the pendency of the proceedings);

(3) Motions to suppress evidence;

(4) Motions for discovery under R.C.M. 701 or

for production of witnesses or evidence; or

(5) Denial of request for individual military coun-
sel or for retention of detailed defense counsel

when individual military counsel has been granted.

The remedy for failing to timely file was also based on
the remedy that was applied in federal courts under Rule
12: “Failure by a party to raise defenses or objections or
to make motions or requests which must be made before
pleas are entered under subsection (b) of this rule shall
constitute waiver. The military judge for good cause

shown may grant relief from the waiver.”*

Over the years, while Rule 12 was revised and restyled,
R.C.M. 905 remained basically the same. The President
did not adopt the 2014 changes to Rule 12. Of course,
R.C.M. 905(e) does not suggest that to apply waiver to
the failure to object the accused had to knowingly and
intelligently abandon the issue. Rather, the plain language
of the rule demonstrates an intention merely to treat the

issue as if it had been waived.

Although use of the term “shall constitute waiver” has
caused some difficulty, the objective of R.C.M. 905(e)
makes sense. “The rationale behind waiver is ‘to eliminate

the expense to the parties and the public of rehearing an
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issue that could have been dealt with by a timely objec-
tion or motion at trial” by the one party best positioned to
”25

make that happen—the party in need of relief.

All of the categories listed in R.C.M. 905(b) are matters
known to or discoverable by the accused and his counsel
before trial. The accused and his counsel have time to
research these issues and timely enter objections before
entering pleas. If an accused has good cause for failing to
meet the timing requirement— e.g., if the prosecution
failed to provide timely discovery—then the court may
permit the accused to raise the issue after the entry

of pleas.

In 2014, the Federal Rules Advisory
Committee made a special effort to
more specifically define the issues
that must be raised before trial. The
drafters of the new R.C.M. 905 made
no such effort....

Admittedly, the Court of Appeals for the Armed Forces
(CAAF) has been somewhat confused by the term “shall
constitute waiver,” as used in R.C.M. 905(e). It has
interpreted the term to mean:

(1) waiver, but searched to see if the appellant had
been prejudiced;*

(2) waiver, but declined to enforce the waiver
because the Government had not cited to the
rule in its brief;?”

(3) waiver, but actually reviewed for plain error;*®

(4) waiver.”

Most recently, in United States v. Hardy,”® the CAAF
determined that the “shall constitute waiver” language in
R.C.M. 905(e) means what it says: An accused waives,
rather than forfeits absent plain error, a R.C.M. 905(b)
motion he fails to timely raise. But the Court noted that
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the amendments to R.C.M. 905(e) scheduled to take
effect on 1 January 2019 would change the standard.”

THE NEW R.C.M. 905

In 2014, the Federal Rules Advisory Committee made

a special effort to more specifically define the issues that
must be raised before trial.** The drafters of the new
R.C.M. 905 made no such effort and the general catego-
ries remain vague without further explanation. Although
the President must conform military rules to federal prin-
ciples only “so far as he considers practicable,”” there does

not appear to be any military reason why it would not be

feasible to adopt the changes to Rule 12 in R.C.M. 905.

As noted by the CAAF in Hardy, R.C.M. 905(e)
was amended and restyled in the new Rules for
Courts-Martial, effective on 1 January 2019.

Failure by a party to raise defenses or objections or to
make motions or requests which must be made be-
fore pleas are entered under subsection (b) of this rule
Jorfeits the defenses or objections absent an affirmative
waiver. The military judge for good cause shown may
permit a party to raise a defense or objection or make
a motion or request outside of the timelines permit-

ted under subsection (b) of this rule.?*

This new standard for failing to timely object—forfeits
absent an affirmative waiver—is novel, makes no sense,
and demonstrates a significant misunderstanding of basic

legal concepts.

The term “forfeits” refers to losing “a right, privilege,

or property because of a crime, breach of obligation, or
neglect of duty.”® Under the new standard, then, a party
unable to show good cause abandons any claim of error
unless he affirmatively waives the error. Of course, if he
affirmatively waives the error, he also abandons it. But
R.C.M. 905(b) concerns the failure to timely raise an
issue, and for the accused to have affirmatively waived
the issue, someone must have raised it before trial, thus
nullifying the applicability of R.C.M. 905(e)(1) to the

issue in its entirety.
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Perhaps the drafters meant that courts should review the
failure to timely file for plain error. If so, there is a time-
honored way to express it: “forfeit absent plain error”—
the party abandons or relinquishes any claim of error
unless he can “establish an error which ‘must not only be
both obvious and substantial, it must also have had an

unfair prejudicial impact on the jury’s deliberations.””*

But plain error is not the appropriate standard for review-
ing the failure of counsel to make timely pretrial motions
and objections. The waiver provision of R.C.M. 905(e)
was based on Rule 12, the purpose of which rule is to
encourage parties to litigate efficiently and develop factual
records on which appellate courts are able to review

allegations of error:

If [Rule 12’s] time limits are followed, inquiry into
an alleged defect may be concluded and, if neces-
sary, cured before the court, the witnesses, and the
parties have gone to the burden and expense of a
trial. If defendants were allowed to flout its time
limitations, on the other hand, there would be little
incentive to comply with its terms when a success-
ful attack might simply result in a new indictment
prior to trial. Strong tactical considerations would
militate in favor of delaying the raising of the claim
in hopes of acquittal, with the thought that if those
hopes did not materialize, the claim could be used
to upset an otherwise valid conviction at a time

when reprosecution might well be difficult.””

“Plain error” is a doctrine for trial errors—those errors
made in the heat of litigation which an attorney might
overlook. Plain error is simply not appropriate for issues
of which the accused is on notice and has time to research

and prepare to object.

Applying plain error presents other difficulties. First, it is
inconsistent with several rules of evidence. R.C.M. 905(b)
(3) and (e) would apply plain error to an accused’s failure
to timely move to suppress evidence while, consistent
with federal practice, an accused’s failure to object or

move to suppress any confessions or admissions,”® searches
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and seizures,” and eyewitness identifications* “shall
constitute waiver.” Under the general/specific canon of
statutory construction,’' motions to suppress confessions
and admissions, searches and seizures, and eyewitness
identification would apply a different standard from other
motions to suppress. There does not appear to be a valid
basis for treating motions to suppress in different ways.

The 2019 amendment to R.C.M.
905(e) is flawed and should be
revised.

Second, appellate courts in the military justice system
have shown an inability to apply the plain error standard
of review consistently. The CAAF has asserted that the
military plain error rule has a higher threshold than does
the federal rule.* Yet in many cases, the plain error review
they employ is little different from providing de novo
review, as if the accused had preserved the issue for appeal
by timely objecting.” Rule 12 now takes the appropriate
approach. It recognizes that the failure to timely raise
certain issues is actually a time bar, not an issue to be
reviewed for waiver or plain error. If the party has good
reason for not timely raising the issue, then the court can

consider it.

GUIDELINES

What follows is excerpts from the current R.C.M. with
modifications to assist readers in understanding the
author’s reccommendations. The modifications follow a

basic format:

* Language in regular text is the current language in
the R.C.M.

* Language timred-out is text the author recommends is
deleted

* Language in red is text the author recommends is

added
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RECOMMENDATIONS

The 2019 amendment to R.C.M. 905(e) is flawed and
should be revised. In the process, the President should
also revise R.C.M. 905(b) to adapt the 2014 amendments
made to Rule 12 to military practice to clarify which
specific motions, defenses, and objections must be made

before pleas are entered.

R.C.M. 905(b) should be amended, as follows:

(b) Any defense, objection, or request which is capable
of determination without the trial of the general issue of
guilt may be raised before trial. The following must be
raised before a plea is entered if the basis for the motion
is then reasonably available and the motion can be

determined without a trial on the merits:

(1) Pefensesorobjectionsbased-ondefectsfother
hararisdictiona-defects)-intl ferrak
: birros ferralofcl I

bl
ing A defect in instituting the

prosecution, including:

(A) improper venue;

(B) prereferral delay;

(C) aviolation of the constitutional right to a
speedy trial;

(D) selective or vindictive prosecution;

(E) an error in the preliminary hearing; and

(F) an error in the pretrial advice;

(2) Bef brections] ] fefectsind
] 1 £ (otherd el
] e ] Fersc:
b obect; b fed-bvd 4
o . rrimotd ] fod }
ceedings); A defect in the charge sheet, including:

(A) joining two or more offenses in the same
specification (duplicity);

(B) charging the same offense in more than one
specification (multiplicity);

(O) lack of specificity;
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(D) improper joinder; and

(E) failure to state an offense;*

(3) Motionstosuppress [S]uppression of evidence;

(4) Motionstor-[D]iscovery under R.C.M. 701 or

the production of witnesses or evidence;
(5) Motionstorseveranceof chargesoraccused;

(6) Objectionsbased-on [D]enial of request for

individual military counsel or for retention of
detailed defense counsel when individual military

counsel has been granted.

R.C.M. 905(e) should be changed as follows:

(e) Effect of failure to raise defenses or objections.
Deadline for a pretrial motion; Consequences of failing to
timely file.

(1) Setting the deadline. The court may set a reason-
able deadline for the parties to make pretrial
motions and schedule hearings on such motions.
If the court does not set one, the deadline is

before the accused enters pleas.

(2) Extending or resetting the deadline. At any time
before trial, the court may extend or reset the

deadline for pretrial motions.

(3) Consequences of not making a timely motion

under R.C.M. 905(b) A Fatturebyaparty to-
edef breers | ,

If a party does not meet the deadline for raising
an R.C.M. 905(b) motion, defense, or objection,
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it is untimely. A court is barred from considering In adapting Rule 12(c), however, R.C.M. 905(¢) should

such untimely filed motions, defenses, or objec- clarify that courts are barred from considering untimely
tions absent the party showing good cause. motions, defenses, or objections absent good cause.
(4) Other motions, requests, defenses, or objections, ABOUTTHE AUTHOR

except lack of jurisdiction orfattureof acharge
toattegeanmroffense; must be raised before the

court-martial is adjourned for that case. Failure

Colonel James A. Young, USAF (Ret)

(B.A., Lehigh University; J.D., University of
Pennsylvania Law School) is the Senior
Legal Advisor to the Honorable Scott W.
Stucky, Chief Judge, U.S. Court of Appeals
for the Armed Forces.

to raise such other motions, requests, defenses, or

objections, shall constitute forfeiture, absent anr

affirmative-watver plain error.

CONCLUSION
There is no compelling military reason for not adapting

the 2014 amendments to Rule 12 to military practice.
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